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(2) Where EPA conducted the RI, FS, 
or design activities but the recipient 
will assume the responsibility for sub-
sequent phases of response under a Co-
operative Agreement, the recipient 
may use, with the award official’s ap-
proval, EPA’s engineer contractor 
without further public notice or eval-
uation provided the recipient follows 
the rest of the procurement require-
ments of this subpart to award the con-
tract. 

§ 35.6575 Restrictions on types of con-
tracts. 

(a) Prohibited contracts. The recipi-
ent’s procurement system must not 
allow cost-plus-percentage-of-cost (e.g., 
a multiplier which includes profit) or 
percentage-of-construction-cost types 
of contracts. 

(b) Removal. Under a removal Cooper-
ative Agreement, the recipient must 
award a fixed price contract (lump 
sum, unit price, or a combination of 
the two) when procuring contractor 
support, regardless of the procurement 
method selected, unless the recipient 
obtains the award official’s prior writ-
ten approval. 

(c) Time and material contracts. The 
recipient may use time and material 
contracts only if no other type of con-
tract is suitable, and if the contract in-
cludes a ceiling price that the con-
tractor exceeds at its own risk. 

§ 35.6580 Contracting with minority 
and women’s business enterprises 
(MBE/WBE), small businesses, and 
labor surplus area firms. 

(a) Procedures. The recipient must 
comply with the six steps described in 
40 CFR 31.36(e)(2) to ensure that MBEs, 
WBEs, and small businesses are used 
whenever possible as sources of sup-
plies, construction, and services. Tasks 
to encourage small, minority, and 
women’s business utilization in the 
Superfund program are eligible for 
funding under Core Program Coopera-
tive Agreements. 

(b) Labor surplus firms. EPA encour-
ages recipients to procure supplies and 
services from labor surplus area firms. 

(c) ‘‘Fair share’’ objectives. It is EPA’s 
policy that recipients award a fair 
share of contracts to small, minority 
and women’s businesses. The policy re-

quires that fair share objectives for mi-
nority and women-owned business en-
terprises be negotiated with the States 
and/or recipients, but does not require 
fair share objectives be established for 
small businesses. 

(1) Each recipient must establish an 
annual ‘‘fair share’’ objective for MBE 
and WBE use. A recipient is not re-
quired to attain a particular statistical 
level of participation by race, eth-
nicity, or gender of the contractor’s 
owners or managers. 

(2) If the recipient is awarded more 
than one Cooperative Agreement dur-
ing the year, the recipient may nego-
tiate an annual fair share for all Coop-
erative Agreements for that year. It is 
not necessary to have a fair share for 
each Cooperative Agreement. When a 
Cooperative Agreement is awarded to a 
recipient with which a ‘‘fair share’’ 
agreement has not been negotiated, the 
recipient must not award any con-
tracts under the Cooperative Agree-
ment until the recipient has negotiated 
a fair share objective with EPA. 

§ 35.6585 Cost and price analysis. 
(a) General. The recipient must con-

duct and document a cost or price anal-
ysis in connection with every procure-
ment action including contract modi-
fication. 

(1) Cost analysis. The recipient must 
conduct and document a cost analysis 
for all negotiated contracts over $25,000 
and for all change orders regardless of 
price. A cost analysis is not required 
when adequate price competition exists 
and the recipient can establish price 
reasonableness. The recipient must 
base its determination of price reason-
ableness on a catalog or market price 
of a commercial product sold in sub-
stantial quantities to the general pub-
lic, or on prices set by law or regula-
tion. 

(2) Price analysis. In all instances 
other than those described in (a)(1) of 
this section, the recipient must per-
form a price analysis to determine the 
reasonableness of the proposed con-
tract price. 

(b) Profit analysis. For each contract 
in which there is no price competition 
and in all cases in which cost analysis 
is performed, the recipient must nego-
tiate profit as a separate element of 
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the price. To establish a fair and rea-
sonable profit, consideration will be 
given to the complexity of the work to 
be performed, the risk borne by the 
contractor, the contractor’s invest-
ment, the amount of subcontracting, 
the quality of its record of past per-
formance, and industry profit rates in 
the surrounding geographical area for 
similar work. 

§ 35.6590 Bonding and insurance. 
(a) General. The recipient must meet 

the requirements regarding bonding de-
scribed in 40 CFR 31.36(h). The recipi-
ent must clearly and accurately state 
in the contract documents the bonds 
and insurance requirements, including 
the amounts of security coverage that 
a bidder or offeror must provide. 

(b) Indemnification. When adequate 
pollution liability insurance is not 
available to the contractor, EPA may 
indemnify response contractors for li-
ability related to damage from releases 
arising out of the contractor’s neg-
ligent performance. The recipient must 
comply with the requirements regard-
ing indemnification described in sec-
tion 119 of CERCLA. 

(c) Accidents and catastrophic loss. The 
recipient must require the contractor 
to provide insurance against accidents 
and catastrophic loss to manage any 
risk inherent in completing the 
project. 

§ 35.6595 Contract provisions. 
(a) General. Each contract must be a 

sound and complete agreement, and in-
clude the following provisions: 

(1) Nature, scope, and extent of work 
to be performed; 

(2) Time frame for performance; 
(3) Total cost of the contract; and 
(4) Payment provisions. 
(b) Other contract provisions. Recipi-

ents’ contracts must include the fol-
lowing provisions: 

(1) Energy efficiency. A contract must 
comply with mandatory standards and 
policies on energy efficiency contained 
in the State’s energy conservation plan 
which is issued in compliance with the 
Energy Policy and Conservation Act 
(Pub. L. 94–163). 

(2) Violating facilities. Contracts in ex-
cess of $100,000 must contain a provi-
sion which requires contractor compli-

ance with all applicable standards, or-
ders or requirements issued under sec-
tion 306 of the Clean Air Act (42 U.S.C. 
1857(h)), section 508 of the Clean Water 
Act (33 U.S.C. 1368), Executive Order 
11738, and EPA regulations (40 CFR 
part 15) which prohibit the use of facili-
ties included on the EPA List of Vio-
lating Facilities under nonexempt Fed-
eral contracts, grants or loans. 

(3) Patents, inventions, and copyrights. 
All contracts must include notice of 
EPA requirements and regulations per-
taining to reporting and patent rights 
under any contract involving research, 
developmental, experimental or dem-
onstration work with respect to any 
discovery or invention which arises or 
is developed while conducting work 
under a contract. This notice shall also 
include EPA requirements and regula-
tions pertaining to copyrights and 
rights to data contained in 40 CFR 
31.34. 

(4) Labor standards. The recipient 
must include a copy of EPA Form 5720– 
4 (‘‘Labor Standards Provisions for Fed-
erally Assisted Construction Con-
tracts’’) in each contract for construc-
tion (as defined by the Secretary of 
Labor in 29 CFR part 5). The form con-
tains the Davis-Bacon Act require-
ments (40 U.S.C. 276a–276a–7), the 
Copeland Regulations (29 CFR part 3), 
the Contract Work Hours and Safety 
Standards Act Overtime Compensation 
(940 U.S.C. 327–333), and the non-
discrimination provisions in Executive 
Order 11246, as amended. 

(5) Conflict of interest. The recipient 
must include provisions pertaining to 
conflict of interest as described in 
§ 35.6550(b)(2)(ii) of this subpart. 

(c) Model clauses. The recipient must 
comply with the requirements regard-
ing model contract clauses described in 
40 CFR 33.1030 (1987). 

§ 35.6600 Contractor claims. 
(a) General. The recipient must con-

duct an administrative and technical 
review of each claim before EPA will 
consider funding these costs. 

(b) Claims settlement. The recipient 
may incur costs (including legal, tech-
nical and administrative) to assess the 
merits of or to negotiate the settle-
ment of a claim by or against the re-
cipient under a contract, provided: 
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